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BELLSOUTH REPLY COMMENTS

BellSouth Corporation (“BellSouth™) hereby submits its reply to comments filed in response
to the Commission’s Nofice of Proposed Rule Making, WT Docket No. 96-6, FCC 96-17, released
January 25, 1996 (“NPRAL’). BellSouth reiterates its support of the Commission’s proposal to allow
all CMRS providers to use their spectrum for both mobile and fixed wireless applications, without
restriction, while ensuring regulatory parity for services which compete against one another, as set
forth in BellSouth’s initial comments. In these reply comments, BellSouth addresses the issue raised
by Comcast Corporation (“Comcast”), in its comments, of imposing structural separation
requirements on the in-region provision of commercial mobile radio service (“CMRS”) by local
exchange carriers (“LECs”).

L SEPARATE SUBSIDIARY REQUIREMENTS ARE NO LONGER NECES-
SARY IN TODAY’S COMPETITIVE WIRELESS MARKETPLACE

Comcast states in its comments that in order to develop the spirit of competition in the
wireless marketplace envisioned by the Commission in its NPRAM and by Congress in the
Telecommunications Act of 1996 (the “1996 Act”), the Commission must “keep the state and federal

regulatory arenas separate,” by “imposfing] structural separation on in-region incumbent LEC
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provision of CMRS.”" Comcast appears to have missed the objectives of both the 1996 Act and this
proceeding, which are to facilitate competition, eliminate regulatory barriers to entry, and equalize
regulatory treatment of competitors. These objectives are consistent with the principle of regulatory
parity for CMRS set forth in the 1993 amendment to Section 332 of the Communications Act.?
Regulatory parity requires that all competing providers of a service should be subject to the same
degree of regulation. In carrying out this statutory mandate, the Commission in the past has
undertaken to eliminate disparities between functionally equivalent services.> BellSouth submits
that it should do so here as well and reject Comcast’s call for new regulatory restrictions to be
imposed on one group of competitors should be rejected.

The Commission in its PCS proceedings, and more recently the United States Court of
Appeals for the Sixth Circuit, have both found no articulate need for separate subsidiary
requirements. Moreover, the Commission has found that the public is better served by nonstructural
safeguards that defer any potential abuse while allowing the public to benefit from joint wireless and
wireline service offerings. This is not the time or the forum for the Commission to step backwards
and re-establish separate subsidiary requirements for specific CMRS services provided by LECs.

A. The Commission Has Already Indicated Its Preference For Non-
Structural Safeguards Over Separate Subsidiary Requirements

The Commission has already found that structural safeguards are unnecessary and contrary

to the public interest. In its PCS proceeding, GN Docket No. 90-314, the Commission found that

! Comcast comments at 7.
2 Omnibus Reconciliation Act of 1993, Pub. L. No. 103-66, Title VI, § 6002.

3 See Implementation of Sections 3(n) and 332 of the Communications Act, GN Docket No.
93-252, Second Report and Order, 9 F.C.C.R. 1411, 1418 (1994); see also Cincinnati Bell Tel. Co.
v. FCC, 69 F.3d 752, 768 (6th Cir. 1995) (questioning disparate regulatory treatment of similar
services), Melody Music, Inc. v. FCC, 345 F.2d 730, 732-33 (D.C. Cir. 1965).
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imposing separate subsidiary requirements upon the BOCs would “preclude approximately 80
percent of the LEC industry from realizing any economies of scope between their wireline and
wireless telephone services.™ In fact, it determined that allowing the joint provision of wireless and
local exchange services would benefit the public.* Accordingly, it held that a structural separation
requirement would not serve the public interest.

The Commission additionally found that the concerns underlying the consideration of a
separate subsidiary requirement could be addressed adequately through non-structural safeguards ®
Accordingly, the Commission determined that “the cellular-PCS policies” adopted in the PCS
proceeding would be sufficient and thus no new structural separation requirement was necessary for
LECs providing PCS.” The Commission has recently made similar determinations that structural
separation was unnecessary for LEC provision of SMR service® and CMRS in general ’

As recognized by the Commission in the PCS, SMR, and CMRS proceedings, sufficient
safeguards currently exist within the cellular and PCS rules to ensure that LECs do not behave in

an anticompetitive manner. Indeed, to impose structural separation requirements on LECs’ CMRS

4 New Personal Communications Services, GN Docket No. 90-314, Notice of Proposed Rule
Making and Tentative Decision, 7 F.C.CR. 5676, 5705 (1992).

5 New Personal Communications Services, GN Docket No. 90-314, Second Report and Order,
8 F.C.CR. 7700, 7751 (1993).

6 Id.; see also Pacific Bell, Nevada Bell, Pacific Bell Mobile Services, and Pacific Telesis
Mobile Services’ Plan of Non-Structural Safeguards Against Cross-Subsidy and Discrimination, GN
docket No. 90-314, Order, DA 96-256 (W.T.B. Feb. 27, 1996) (holding that compliance with
existing non-structural safeguards was sufficient).

? New Personal Communications Services, GN Docket No. 90-3 14, Second Report and Order,
8 F.C.CR. 7700, 7751 (1993).

i Eligibility for Specialized Mobile Radio Service, GN Docket No. 94-90, Report and Order,
10 F.C.CR. 6280, 6288-89, 6293-94 (1995).

? Regulatory Treatment of Mobile Services, GN Docket No. 93-252, Second Report and Order,
9F.C.CR. 1411, 1418 (1994).
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operations that provide fixed wireless services would destroy the very benefits to the public that the
Commission found warranted the joint provision of service in the PCS, SMR, and CMRS dockets.
The current rulemaking does not open the door to new and previously unauthorized methods
of providing wireless services. Rather, it simply clarifies the Commission’s existing rules explicitly
to allow CMRS licensees to provide the broad range of fixed wireless services that the Commission
has already found they should be able to provide. In fact, through this rulemaking, the Commission
will remove the uncertainty that impedes the development of competition between local wireless and
wireline service providers by assuring wireless operators the ability to provide local loop service.
Comcast’s separate subsidiary requests stems from its unfounded assumption that LECs will
“attempt to ‘bootstrap’ wireline local exchange service out of the state regulatory purview via the
federal preemption over CMRS,” and that without the separate subsidiary requirement “LECs could
evade state regulation of local exchange service and jeopardize state ability to impose obligations
consistent with the public interest on the incumbent LECs.”" In fact, cellular and PCS licensees
(including LECs) are currently able to provide fixed wireless services in the form of “auxiliary,”!!
“incidental”"? or “ancillary”® services. If LECs have not used their ability to provide these services
to avoid state regulation up to this point, and Comcast provides no such evidence, clarifying the

rules to ensure that fixed wireless local loop service is permissible will give LECs no additional

incentive to do so. In fact, as BellSouth maintained in its comments, the Commission has the ability

10 Id
g 47 CFR. § 22.901(d)(1994).
2 47CFR § 22323 (1994).

1 Second Report and Order, 8 F.C.CR. at 7712 (emphasis added), accord New Personal
Communications Services, Gen. Docket 90-314, Nofice of Proposed Rule Making, 7 F.C.CR. 5676,
5689 (1992).

-4-



to allow state rate regulation if wireless local loop service becomes a substantial replacement for
landline service.'

B. The Courts Have Recently Determined That Separate Subsidiary
Requirements Are Not Necessary In Today’s Wireless Market-

place
The United States Court of Appeals for the Sixth Circuit recently held that the Commission

had articulated no reason for continuing to impose a structural separation requirement on BOC
cellular operations, in light of the Commission’s decision that such regulations were not needed for
other wireless services. Thus, the court determined that the “disparate treatment afforded the Bell
Companies impacts on their ability to compete in the ever-evolving wireless communications
marketplace.”® The Sixth Circuit recognized that the factual predicate that had justified the separate
subsidiary requirement in the cellular context is no longer valid.'® The court further noted that the
Commission has found non-structural safeguards sufficient to prevent possible discrimination and
cross-subsidization in the PCS industry, and absent a substantial reason for treating cellular
differently, it held that it was arbitrary and capricious to retain the structural separation rule for
cellular.”

These same safeguards can be applied to other services offered by LECs such as cellular and
wireless local loop, without the establishment of separate subsidiaries. Such services are provided
in the same manner, for the same frequencies, and using the same facilities as cellular, SMR, PCS,

and other CMRS. In the absence of a factually supported basis for concern over discrimination and

" BellSouth Comments at 4.
13 Cincinnati Bell Telephone Co. v. FCC, 69 F.3d 752, 768 (6th Cir. 1995).
16 Id. at 767.

1 Id. at 768.



cross-subsidization of wireless local loop service in particular, it would be arbitrary and capricious
to impose structural separation rules on such service offerings.

In the NPRM in this proceeding, the Commission proposes to allow broadband CMRS
providers to offer fixed wireless local loop service over broadband CMRS frequencies.'® Licensees
should be allowed to use their spectrum to provide any service that responds to the needs of the
public without the establishment of separate subsidiaries for the use of specific spectrum for a
specific purpose. The “bright-line” division of spectrum use proposed by Comcast is inefficient,
serves no benefit to the public interest, and actually hinders the growth of competition in the
wireless marketplace.

Further some commenters advocate that the Commission establish a mechanism for ensuring
that “mobile” use is involved in the provision of fixed wireless services.”* Such a provision calls
for the inefficient use of radio frequency spectrum and prevents CMRS providers from responding
to the needs of their customers. As noted by AT&T Corp., after “investing billions of dollars in
mobile facilities, most existing cellular providers will retain the primarily mobile character of their
offerings.”® BellSouth urges the Commission to allow the marketplace determine the best use of
a CMRS provider’s frequencies and prevent inefficient use of the spectrum.

C. Comcast’s Structural Separation Proposal Is Beyond The Scope
Of This Proceeding

Finally, BellSouth notes that the NPRM made no mention that any new restrictions on

ownership structure were under consideration in this proceeding. In fact, the NPRM made clear that

18 NPRM at 1.

19 SMR Systems, Inc. and Digital Radio, L.P. Comments at 3; Go Communications Corporation
Comments at 6.

2 AT&T Corp. Comments at 4.



it was proposing to codify clearly what the Commission had intended when it adopted its existing
rules.”!

Comcast’s proposal is well beyond the scope of the NPRM, and the adoption of structural
separation rules would not be a “logical outgrowth” of the notice since an agency is required to
publish notice of either the “substance of a proposed rule or a description of the subjects and issued
covered by the proposed rule.”? The Commission’s NPRM in this proceeding is silent as to the
establishment of separate subsidiary requirements for LEC CMRS providers offering fixed wireless
services. Accordingly, the Commission has no authority to adopt structural separation rules without
further notice and comment procedures. BellSouth submits that such procedures are unwarranted,

in any event.

A NPRM at 91 4-5, 9.

2 Horsehead Resource Development v. Browner, 16 F.3d 1246, 1268 (D.C. Cir. 1994), cert.
denied, 115 S.Ct. 72 1994).
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CONCLUSION
For the aforementioned reasons, BellSouth continues to support allowing CMRS providers
to offer both fixed wireless and mobile wireless services over their assigned spectrum. The
provision of such services by LECs, however, should not be based on a separate subsidiary
requirement as proposed by Comcast.
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